
APPEALS PANEL MEETING – 10 SEPTEMBER 2004 
 
 
OBJECTION TO TREE PRESERVATION ORDER NO. 23/04 
LAND OF HILLYFIELD, BARNES LANE, MILFORD-ON-SEA 
 
 
REPORT OF COUNCIL TREE OFFICER 
 
 
1. TREE PRESERVATION ORDER HISTORY 
 

 1.1 Tree Preservation Order (TPO) No.23/04 was made on 24 March  
#   2004.  The TPO plan and first schedule are attached. 

    
 
 1.2 The Order was served following notification on 20 February 2004, 

from OCA UK Ltd (Arboricultural Consultants) of their intent to fell 
three Oak trees on or after 5 April.  The notification is 

 #  attached as Appendix 2. 
  The reason given was that it was the view of chartered engineers that 

the property had suffered differential movement and damage 
consistent with clay shrinkage subsidence and the tree removals were 
proposed as a remedy to the current damage and to address and 
ensure the long-term stability of the building.  No supporting evidence 
was provided with the notification. 

 
 1.3 The Council’s Tree Officer inspected the site and considered that six 

trees provided significant public amenity although one, an Oak, had 
advanced decay in the stem.  This view was supported by Milford 
Parish Council and, accordingly, Tree Preservation Order 23/04 was 
made to include five trees, these being three Oak, one Ash and one 
Sycamore. Consent to fell two of the Oaks that had been the subject 
of the OCA UK Ltd notification was subsequently refused, though no 
objection was made to the removal of the third with advanced decay. 

 
1.4 On 19 April OCA UK Ltd formally objected to the inclusion of two 

Oaks, T1 and T5 of the Order.  The objection is attached as 
 # Appendix 3. 
 
  1.5 On 14 June OCA UK Ltd submitted an application under the TPO to 

fell two Oak trees.  The application was supported by the results of 
site investigations contained in a report by Capita McLarens. 
Representations were received from Hillyfield Rest Home Ltd who 
supported the application and from Milford Parish Council, Milford 
Environment Group and Marion Howard of 2 Dacres Walk, Milford, 
who opposed the application.  The application and representations 

 #  are attached as Appendix 4. 
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  1.6 The District Council sought the advice of Dr P. G. Biddle O.B.E, an 

Arboricultural Consultant specialising in tree root damage to buildings. 
OCA UK Ltd were also invited to submit further evidence to enable a 
better informed consideration of the impact of the trees but this was 
not forthcoming.  In light of Dr Biddle’s subsequent report consent to 
fell the trees was refused on 6 August 2004. Dr Biddle’s report and the 

 #  refusal of consent are attached as Appendix 5. 
 
 
2. THE TREES 
 
 2.1 The trees in question are two Oaks (T1 and T5 of the TPO). They are 

mature specimens, being approximately 15-17m in height and with 
stem diameters of approximately 0.5m. 

 
 2.2 The trees appear to be in a sound and healthy condition, with no 

significant defects.  
 
 2.3 Oak T1 of the TPO is adjacent to the south west flank of the building 

and is a prominent feature of Barnes Lane.  Oak T5 is in the north 
eastern part of the site and is clearly visible from the adjacent footpath 
and The Orchard, a cul-de-sac to the north. 

 
 
3. THE OBJECTION 
 
 A copy of the objection and associated correspondence is included as 
 # Appendix 3. 
 
 3.1 OCA UK Ltd’s grounds for the objection, contained in their letter of 

19 April, are: 
 

• The objection questions whether the assessment of the amenity 
benefit of the trees was carried out in a structured way, taking into 
account their visibility and individual and wider impact.  The 
objection also questions the expediency of the Order and whether 
any analysis of the wider site circumstances had been carried out.  
 

• The objection refers to an appendix containing the results of site 
research carried out by Capita McLarens in 2002, including 
positive Oak root identification to support the view that the trees 
are causing damage to the property.  Although the appendix was 
not attached it was later supplied with a subsequent application to 

 #  fell the trees (included as appendix 4. 
 

• It is alleged that the Council appear to have wholly failed to 
consider the impact of the trees in terms of subsidence issues and 
that a refusal of consent to fell will almost inevitably result in the 
need for underpinning the property.  Costs incurred would be likely 
to form the basis of a compensation claim against the Council.  
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• Consideration of objections to the Order by the Local Authority 
rather than an independent body might be considered 
incompatible with the Human Rights Act in respect of a person’s 
right to have a free, fair and impartial hearing regarding matters 
which affect peaceful enjoyment of their land or property. 

 
 
4. OBSERVATIONS ON THE GROUNDS OF OBJECTION 
 

4.1 The Council’s Tree Officer considers that the amenity value of the 
trees, and their suitability for inclusion on a TPO, is readily apparent 
and that a detailed analysis at the time would have been an academic 
exercise.  Nevertheless, the importance of the trees was also 
recognised by Milford Parish Council who opposed their removal and 
who represent local residents.  Such a consensus of opinion is an 
entirely appropriate guide to evaluating a subjective issue such as 
amenity value.  The current objection procedure, at which the Appeals 
Panel will further consider the degree of public benefit provided by the 
trees, provides further opportunity for analysis of amenity value and 
consensus of opinion. 

 
 4.2 Had the Tree Preservation Order not been served the trees could 

legitimately have been removed six weeks after OCA UK Ltd’s 
notification to the Council of their intent.  No supporting evidence had 
been given. Serving of the Order was therefore manifestly expedient. 

 
 4.3 The report by Capita McLarens contains soil analyses from two trial 

pits and two bore holes in the same positions.  The analyses provided 
details of soil type, moisture content and plasticity.  Roots taken from 
trial pit 1 were identified as Oak.  The Council instructed a desk top 
assessment of the evidence from Dr Biddle who responded by letter 

 #  on 20 July (appendix 5). Dr Biddle commented that: 
 

• No information had been given about the extent of damage, its 
history or significance. 

• The soil was of low plasticity and the risks low. 
• The data provided no evidence of soil desiccation. 
• There are surprising discrepancies between the borehole logs 

and the soil descriptions with no explanation. 
• Soil below foundations is described as very soft which may 

account for damage. 
• Foundations at trial hole 1 are 0.9m deep and the root sample 

taken at 0.8m and thus of no direct relevance.  Fibrous roots 
were observed to 1m and even if these were Oak, root activity 
over 0.1m would not produce sufficient movement to induce 
damage. 

• No evidence was provided to implicate Oak T1 of the TPO 
which is some distance from the damaged part of the building 
and from Trial Pit 1 where root samples were obtained. 
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• Dr Biddle concluded that the application to fell the trees should 
be refused but that the applicant be advised that a new 
application supported by proper evidence would be 
considered. 

 
 4.4 The Council treats alleged subsidence damage by protected trees 

very seriously and gives careful consideration to applications before 
reaching a decision. 

 
 4.5 The making or confirmation of a Tree Preservation Order could 

interfere with the right of the property owner peacefully to enjoy his 
possessions but it is capable of justification under Article 1 of the First 
Protocol as being in the public interest (the amenity value of the tree) 
and subject to the conditions provided for by law (Town and Country 
Planning Act 1990) and by the general principles of international law.  
In so far as the trees are on or serve private residential property the 
making or confirmation of a Tree Preservation Order could interfere 
with the right of a person to respect for his family life and his home but 
is capable of justification as being in accordance with the law and 
necessary in a democratic society for the protection of the rights and 
freedoms of others (Article 8). 

 
 
5. FINANCIAL IMPLICATIONS 
 
 5.1 If TPO 23/04 is confirmed, there will be the cost of administering the 

service of the confirmed TPO and any subsequent tree work 
applications. 

 
 5.2 If TPO 23/04 is confirmed, compensation may be sought in respect of 

loss or damage caused or incurred in consequence of the refusal of 
any consent required under the TPO or of the grant of such consent 
which is subject to condition.  However, no compensation will be 
payable for any loss of development or other value of the land, neither 
will it be payable for any loss or damage which was not reasonably 
foreseeable. 

 
 
6. ENVIRONMENTAL IMPLICATIONS 
 

6.1 Uncontrolled cutting or the premature removal of this tree at this time 
and the lack of controls to plant a suitable replacement will be 
detrimental to the appearance of the area. 

 
 
7. CRIME AND DISORDER IMPLICATIONS 
 
 7.1 There are no crime and disorder implications arising from this report. 
 
 
 

-4- 



 
 
 
8. RECOMMENDATION 
 
 8.1 It is therefore recommended that TPO 23/04 is confirmed without 

amendment. 
 
 
 
 
 
Further Information: 
 
John Hearne 
Arboriculturist 
 
Telephone: 02380 285205 
 
 

Background Papers: 
 
Tree Preservation Order No. 23/04 
Associated correspondence 
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